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K. Raustiala, and A.-M. Slaughter, “International Law, International Relations and Compliance”, in W.
Carlsnaes, Th. Risse and B.A. Simmons (eds), Handbook of International Relations, (Sage Publications,
London 2002) 538-558, 539.

Beenakker, E.B., “The implementation of international law in the national legal order : a legislative
perspective”, p. 15. (http://hdl.handle.net/1887/63079)

“International law, and international human rights treaties in particular, plays an Important role at the
national level and has a clear impact on domestic law”. CDL-AD(2014)036, Report on the
Implementation of international human rights treaties in domestic law and the role of courts, p. 3.
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Beenakker, E.B., “A definition of implementation... is: the act of putting into effect a norm of international
law within the legal order of the state”. “First, implementation is an act, which will be performed by the
competent organ(s) on the domestic level. These organs may be part of the executive, legislative or
judicial branch of government; as we have seen, the attribution of powers by national law is decisive.
Although implementation could be viewed as a single act, as it is in the definition provided above, in
practice it will often encompass several, or indeed many, subsequent acts which together amount to
‘implementation’ ”. Ibid. 2.
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(United Nations Office of Legal Affairs) : A/72/10 -
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B PR ERY WABE M - ” See Antonios Tzanakopoulos, “Domestic Courts as the ‘Natural Judge’ of
International Law: A Change in Physiognomy”, p. 8. (ssrn-id1685218)
“The monist approach (monism) is based on the idea that international law and national law are two
components, or two different manifestations, of one and the same legal system. Treaties, as customary
rules and general principles of law, may therefore be part of the domestic legal orders, without any need
for their transposition by means of national legal instruments. Whether they establish individual rights
and/or duties and whether the treaty provisions may be invoked before domestic courts, depends solely
on their nature and content, and is not dependent on any prior transposition”. Ibid. 2, p. 7.
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® “If article 39 of the Basic Law of the HKSAR had not been drafted in the language in which it now
appears (which is partly but not wholly derived from the Sino-British Joint Declaration of 1984 on the
return of Hong Kong to the PRC in 1997) and had not referred to the ICCPR in the way it now does, the
courts of the HKSAR would most probably have had no room to manoeuvre in terms of asserting the
overriding status of international human rights norms and giving them constitutional force”. In Albert
H.Y. Chen, “International Human Rights Law and Domestic Constitutional Law: Internationalisation of
Constitutional Law in Hong Kong”, p. 49.
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“The provisions of the International Covenant on Civil and Political Rights and the International
Covenant on Economic, Social and Cultural Rights applicable to Macau shall be implemented in Macau,
namely through specific laws issued by the Territory’s own organs of government”, “this provision does
not, and could not, taking into account the general principles of the hierarchy of sources of law, change
in any way the constitutional norms regarding whether or not the provisions, of the Covenant can be
directly applied or invoked. This article is intended to emphasize the need for those provisions of the
Covenant(s) applicable to Macau to be drafted by local legislating bodies, on the one hand implying that
these powers should be transferred from Portugal to Macau, and on the other highlighting the political
objective of localizing legislation.” HRI/CORE/1/Add.73, p. 6.

“The three concepts are of crucial importance: validity, rank and direct effect”, p. 35; “The criterion of
validity concerns the question whether international law is valid in the domestic legal order, or, in other
words, whether it qualifies as law (as opposed to ‘fact’ )”; “ ‘Rank’ refers to the place international law
occupies in the domestic hierarchy of norms, i.e. whether it is superior or inferior to norms of domestic
origin”, p. 36; “International law possesses ‘direct effect’ when individuals can invoke a norm of

international law before national courts”. Ibid. 2, p. 37.
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the Juridical Order of the Special Administrative Region of Macau”, in Jorge Costa Oliveira and Paulo
Cardinal, One Coutry, Two Systems, Three Legal Orders - Perspectives of Evolution, p. 617.
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B RFIEBEELIATES 2/2004 SREAIERL (FEAE) 55 138 R RAVBI ot m i A st A e i
& AR TR AR - BIANEE Rk FE R e R TR I T Bl MU R IR R R AL - e
WRAE 4 S P ek o] DU BB SURF R AT - TRF R A A ] DS s i B B ok - s
BHRE (B BEFRANARIIFERD - AU - SEHIE R & RN EEERIRERY (FASE) THy
R B B RN EBEE N BRI TE - RPIRITREA =A AR - 2 R
ARBUFE - Wit - BRI T BRI ILAE A GREE (FASE) 55 138 FRATHIEIRR ik
FEIRE - S GG —EGHERIE (BAK) TER TR ARBUFHIRE - E28 0 £ (X
%) 56 138 fREE AV BIE sk BURP TR ST EE N ENETR - BVEARE - fTBUEMRFRIALME L - Al
(BRI E -~ NIESERABL(ELHATES 2/2004 SEEHIE AT RHE R  BREEBR L IR ERIA
PR RIRR g (L PR 68 53 > 36 o o S 2 P SR TR T TR Y B P it » ER R NS REF 7 Hh o »
Rl TEIESERE R E - 2 BRSO E S PR T BN E A HIE AR - BN ABE AR
SRR - BRI TEIEREE (BAK) BCRITAVEIE R - HBURF IR T TE& 1074
HIEHNERZ FE AL - R ABINANENF AR EEIRIE (BeEE « P TEA LB
PRIV AR > CRPIRENAREEREEH) 55 27 1] > 2009 4 > 55 58-59 ) -

¥ BRSSPI B IR -
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F— AR ZRF R S E B ARE - B —HEA HAEEE
EHySEREM: - IR LIE ST 1004 ~ Bk 0 B ERYE
& o

F~ AAREEHBRP ARG AR A - 55 (E R R AR A
BPTERHE REF AR S AW —T BRI EEA R
R TAERN S 2 fE ARV BRI EIEE T > HReBE M E
FESR{EK -

=~ B FERARE—ZA?

PP s S R B AR B T HE 2 B B A FRVERED > s S
ffi -

[E]ER LA - 5 [RER KRRV - MBI A SCE R E R CARAY
AiERRETL) (56 3/1999 S7ARE) HYME » Rl A BRI A A A Y
FHESEIELL “thEDREFT TR B BIR R © SSAA I E R
PR YRR ok ~ o IR TR BN T Y R A B B el S - R 92
KA DA EERTT -

R EE > EAOHE SFERROUBIAM(F R - TpURPT A 4
PRATHE T AVEARDEERIFE MR A RHERIGISS » FHEER el Ry <N
i N FE NG RIT - DEIRY DM A PR B R N SR R Y AR
B et MR - SRR AR 0 BT N & BE [F] — R T A A o B
PR - (BEAR  BEURPIR & — R THERARIERIA T E - R
FOL SRR - 7 R EEFIAE SR Ry FIZE AR -

% [E 23

% BRI, ~ FOBEMIEED AT AR - BRSNS B A G RP TR @ AR RO 2P T A MRS -
“IEREIUE (R E SN BIDR A SRR TRy A H 1 SNBSS BRI E PR 7 R 7
BTN - ARFEE > EPTmLRE B b B A ey H BRI BRI - AR H A B2 P T A A
SRR FPHIPRA] - 2 HEEA Y ALEBRF TR AT TEUE HY SR A58 fem (8 o B o 1R IEA
DNEIRBEAERT A RES EHVRIFE S AL - » ([FIE26) -

¥ EEA12:

“242. ERZAFIMEFERIZERFTEAR 25— F A
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AitEFETE - 7 26 3/1999 SRAFILANIEA AR - N > AiwElld
BRI ] 2 A R EIIERRRR - BE HA A T B2 i i A R P R Al
TR PR 77 - BB E TP R AR BURF R B RE T » Bt B 5 st [
g | W ELE B ) et e A% s lonadk - HAERAESEIME B AR — %Ay - RS
Z > WERA M - 7AE ERA R B e 41 B REAE A T -

SRS - PRI A AR - B P B2 SO TS (R
FPIER 0 JIEAE - S AL - 1P A S P S B
P S35 GELLBORIRIER  BIMBE SN 5 IR Tt
T

N

40

o

or

Pl

DRIEE - BPR e I REAY AR5 BUREA BUR GBI 2 S B A T34 %
& o P A 80— e B AP PR 2 A 1 F LA - B AP LB PR R
FIFCRFIHIEREY > A awirE R - # H P EIBUE A IE R R EE -

fe—7am 7 BB BIERGAAHG R AE SR - 2/ VAL ERE:

S~ FHIRREPTRF E R AU — T - A REIERT 1 P & Ay e
—IEEE: - 56 3/1999 HRIARILAE DIEATESS 136 (R EHY

243, JErr g N RBURE AR B AR R -~ B 75 - BRI AR S SR 2 BRI SE T R R
EESUZAE » AR A TIZEIRI B Bl R RF IR BT & A S Z SHRER Gy -

% W B 19 SESCHVE B ESEART AT LIRS R AMGHIBIREFREY : 1256 5 RINIESTIL A M Z 18258 -
WM EE LI - A AFIDEE S 5 RSN AR RIER A - a0 BB iR e B 1T
B o ISP RENGEALA B BB B R0 - B A S HA R =] DAS [ — R A i 2 [
PRMPREY 2 BHEEANRE - B AMRE T Ry /58 AR AL — 8704 - A RERIE A e E
ZH &SRR PEGRS HBESH WEER ZFE!” B 1168 H -

% Bl Fi o BN R E ERATRAY - RRFEE - AR EER R AR AR T - P EBUNEREUE
EATEIMIS M TE E M REFE R TR AT ST - P TR A P R BURRE ROCATE% - 1REE
DI @RI AR Ry AL ER AR IR R - A B2 ez A AR E Y A - 15t “DATREIRFY”
HFE s [ IVA RAEPE ek 0 B LA RE ARS8y —eamial > R R ¢ IR R A S B
BHEAZEE > (EEEFm) 2002 4255 5 1 - 4855 115 1 -

40 “Entry into force of a treaty (Article 24 VCLT) signifies the treaty instrument taking legal effect at the
international level. That moment rarely coincides with the moment of taking effect in the domestic legal
order”, “While the self-executing character of a treaty is a condition for application of a treaty or some of
its provisions, in the domestic legal order, such application would generally still be dependent on
publication”, Christina Binder, Catherine M. Brélmann, “The Law of Treaties before Domestic Courts
and Human Rights Bodies”, Amsterdam Law School Legal Studies Research Paper No. 2017-41, pp. 7-
9.
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LU <R DR BysRsea] A R i (F R ARtE - REUEA T3
AR HA BUPR R A DA AT - BB FTRERIE —IT

HYSEFENE -

F - REBAR BN REHEARER] - B HEIPERRL - A2 it
A5 B T IRUE N RIAH ORERIEA M A EERTT B
€ e TR - FUAEAEARNEYS " DURFIRE - E
SRR BHEIR A a E - W B EY R
B €7/ |1 > Sunll > SR b St N 7 7 A==
AR IESIRHHY B s - BRIEERP IR @ A A - A
AR A fE IR E AR - 1F Ry &l PRy & il 22
%~ JUTRIT R HA AR -

F= AE R A RRIEAY SR« R PR & A RE 2 —IH T B
YA » — i - AHREYLAE R B 9 N REUR 2 AT B S
A AFERRMEANF ST - HP IR B TTREE (LSt OR
M) 5 55— H - FFEAMEEE A REFTA U &
FRIRE ~ I - TP EIE A A 2 B A R T e
WY ~ A ATRECOARE R B TR FEFREE R AEHES
SCHIfE » B —(E H SR E R - B H TAFIRm e 5 > B
PIFE IR TR P 2=y B R VE (Bl > A e Se Al —THEI PR A S E
HBEIE > B EARD) - fiEE > BPIRFE AR PRETE S -
Fo AR B B A AT DRSO ORE -

U~ AMEERARECE ~ SRS~ BUPG ~ B SEREURT A B AR R Z R
J& T BT Ry  PEE NRINIBIGH SR ARBUE (LRI
SAFREY) ~ IS~ BIFGRIEE GRS - iE— AR E BRI
BPTRFRATEERY - By EHIREY S B AR T 5 R

MOELEE 19 0 AR 2 R FMREARNE AR (B ERE AR H” > 5 1168 H -

42 mmE e T A B FE PSR R R 5 /A4 (Convention on International Trade in Endangered Species of
Wild Fauna and Flora, CITES) > CITES Z{KIEMT 5% 8% ;e IR Al 58 A S Be e B E PR 5 -
AFPVRE LA A% - AR TG A BE YR EIPE B 5 A QUM SR PfE R - A RE
FUORH CIRg A REET T -

B OCEPTEEYGER) T 581107 H -
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% BUG ~ Bl ~ B5UREY - BB EL B R R (R A5 MA BUAR
# (outward-looking norms) HME - WRBIEE(EEIZE M - 55
— 3 FPERP IR @A AR R R B 5 [V A
Fea TE(E N AIRERT] > AE IR AR B > ERA S BT R
ReEEZ - ERCE S » BRI BRI R TR ERISINMS
SRS B0 - BSR4 S R A i B AR R TR L Yy o i B
SN SRS - © ERYIMRREY > IR E A
AR > ARefE R “EAEA” -

PRI » 28 P RREVZREE M » B TCHVE A ZK - Nam (4 M
BIBIEASCE  ERP B AL E R R SR TR A £ R
TIHIEIE > AHAATEERAITE - © HIBRAME R - R A0 5 — I
iRy (RFEHMEIRASCE ) BaEME -

0~ (B8 “REBTT” FREIILA

TR TEIFE AL JTTH > Nem R —TeE Tt IA B A LIRS LB R

R EEN MM o 8 Z I am iy Bl R 0 28R 1005 8 B RS L B
(transformation ) FyENVE » & RIBIFE A A HAR R A IDENEZEMEE A
55 - S5 HE > BRA—Ttam 0 RIS AR AR B—(EEES > FTsE 5 E)

“ ZIEREBIRAEE > B BRI SRR AT BUE SR R P TR I T & B TR > A
FUSRARGITEIE (hEE N RIS EEIRGITEREA) iU fER - Bl e A IR iR
FIRF AT T B E AT - B R EA AMEK  BIEHER At EE N RIFIEEUNFTZ R
e B AR T R B R R B T N R ET > BUA NGRS AR
BEERIIZY > WA EE - SERI TR E il B LAYERR » i B2
FIE R BRI & T - AGIEE YA B AR E (outward-looking norms) < 5541 » I EiFEEH%
TR BRI 05 AR > R R 2 P fl Bk R B B A > il L s
BT o RLE)¥ 41 55 1108 H -

S g (e NRAFREIR H ABESERE) 5§ 13 HROTHE » e BRI TS - &
TR - R EREREMTR R TEE S TR R T EE E BN A 62 (E4aHEE X 29 (E+#
IEEHEE > BAMEA 3 (EE TR i A -

° EREE 3/1999 FUAEARMEHES  HEEEEE EEUAMME SEERE RAHHE MRS
3/1999 S EERAVHE - Bl > BISHERIR Ry » “rh ot N REUFHY I E A RAREIRT A » R
SAPTRE R TR LA S 5 3/1999 SRUATRES 5 (R EERITBUR (A ) B _HA MG B2 H
REFAMRTE R I AR - 7 (R EF17) -
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4k A (automatic standing incorporation) - ¢ iR EETET ZRE RS o
B L B TEMa R EA BEREEA R HAUEE I IREY - aZK
GREVBIERALLN ST E S E AL ENNS e A5 BAEZME -
MRS B » ©

RERSEFEE Y BFEHBIRSE AR E S | PR R E
RIS MEEEII AR R I LUER P BB TR AT
Tk "

FRRAEE 138 (R0 PORBURROR A Y B e
R R B B R R I E A IR R A
ETHEEL " DL (EREARERALY) B S A
FEAFISPRFE - PREUFIIA CBIRE ARSI A40) 0 - (ATE(F R

YOS Y 20 55 36 H o JKuddA i (transformation) —FEPRIVARIN (12%) 174 0 Bl
B RETAI AN BIZOE RS 21 - fEMRY (BIBOEZRRE) o - JAERY “43A” (incorporation )
—E 2 B FTEEAY “EEh40 A (automatic standing incorporation) [ifREZHY - M. Dixon, Textbook on
International Law, (7" ed. OUP, Oxford 2013) 98-100 -

8 LR S EREFBIFRASTER 20 SF— MR R - 937, EEES 2 (REIE > sVEEBIAME
AR - WL - SEEBIEBEERSITE - BIEERELR « e KO DT EIATEAR -
ERUERIELUMBRID M EE A HEY AR A TR T HAE I B 2R EE
FIHVER IR B - SHMUA R EEHAETE L - WEPEITEIE - DEERETENESR (A4))
FERTTHD A BAR BN HEJY A EE EIEAR” -

49 “First, the national legislature’s conduct may constitute evidence for the emergence of a new rule of
customary international law. Second, domestic legislation may be a useful instrument for the
interpretation of treaty provisions. Third, an act by the national legislature may constitute a breach of an
international obligation. Fourth, the national legislature may be involved in the implementation of
international legal obligations in the domestic legal order.” Ibid. 2, pp. 9-14.

S0 PO ER S BRSSP BURFIRIBRACE S 138 1556 1 B IR RS mE ERrEsRy “h
N\ RIS R T2k O E MR ERNBIE R FoRRfIREER -
B BEAYNGIE B A R EE A RILFIE - B TR & -

ERERMESS - g EEAHEE R B RE 0 D BS RSB E SRR A — 7
HE B EN EF - BB MR - A —Eb fORFIR &R S8 55— J71H - BIHEHE
B N BN AN A R e - BPTRE TS A DA G HIBTIERR -

%2 JRPTRF R = BLERIPE PR R DR AR A SR I BB R & A B A SRR B R -
FZ N 5 A T PR R B 2 R B B T B AE T SR B HE S R HE Or T B IR I - P
FrENDE AT ERER - BRI RmPTRES Rz AN B R TR A T -
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PR AR ER Y MU PR e -~ (B A FERRA e fReVER SRR PREFRE (A
IS RSC AT - WIF e BREREE - ERMESE -

AR P T e 58 R B PR Re Vi P SR IR & A 25 YRR [ 0 S8 DS
FEAVERLE - R IT EIRTA R RYRVFR RN D B IR TR,
BHIRGIHTATEE ? IDAER B A NE 2?7 ILEBE AN R - SR
}EH (? 56

R AN B & BEFEE A GRY A MERL” (law-making
treaties ) - B2 e S 78 (A ARG 7 B et anirray AR 4T) -
RECHEHEARMIRIEE - EESSEAA] 0 a1 - 1949 /£ 8 H 12 H

CHAELPUALRER PR8I R R M A B e 2 e VI R e & ) (58 &%
EE) (19776 H 8 HETINHWEL) 565 15 & - © EFAFREINIAHRIRE
REH “BIEFEAEER7” (immediate legislative purpose ) B 5 1F “H%h

3 M ES - PR RS AR (F AR BRI R Ry E L A PR B (hitps://treaties.un.org/Pages/
ViewDetails.aspx?src=TREATY &mtdsg_no=XI-A-16&chapter=11&clang=_en#EndDec ) -

 filn - SEREITEFE R SRS (APG) HURPIREEITRHERR - APV ENE (b m
Wi EFHRBEEBIAVBEIEALY) THHFERRC - FIRHER - AP IREERaRE (FlL e Rk
B FE LRI T RH#ES ) EHER - 4 REERIECE T HEUS T 2 aRIVETER -

* fign - (B A FRET (2005) ) 2 2007 4F 6 H 15 HiBHRREIAR » s% RGIFTZRIEE »
JAPIEFEAE 2004 FEESERL (55 2/2004 SEAERERIIAE) -

0 i ( EEFAHS RN £ ALY) BORE T R £ R R ERE DA ENR S IHIEE (R
FIBRE——=/UH) - 280 BEPIREBITAFRIA SRS B —20K - T ERIEERG -
Fetit = FHIBHIISEILE - SSNZALTARIMNE SEMBIHIRE - ZOK5 DENR I ENER G I
T EIITRRYERD (5 11 FREBIUR0) - 28l TRFIRFEBRZ BN EILERT - 32 AEIFTR
TS ELE B RE R R IR - @RI ARRBRGEBZEGRNAE ( S
TEHARS M £ Fe 04T ) HYPRE (2018 4F 12 A 29 U+ =M ARAEARGEBEZEgS L
KRG ) R - AR EANRLMBEBIT ST@EAR > ((BEFESSER E R L) TR
BRI A RILMEREER HITEE - PRI -

O E T 20 ARG EIR EAREY - RARTE A E G SRR B AR o R
“Law-making treaties differ from other treaties because the former contain rules that are suitable for
general and repeated application”, p. 41.

¥ HWEHGRIENTRNAEE - AURIEZEEEL - WRE 2 TR RES ke T2V
B M P RER TGN ENERL - BIEEEYREESHE - WA BRSNS S -~
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#7477 (self-executing) - * Rt » £ By — e BB LS BT
5o S E B B AR R T B -

FAM—EEE IR RLYE S EMEEFREY” (treaty-contracts) - & [E
FHIELE - 28R4 ﬂ ERR Al B2 2 ISR il - R4
T BEEMERRLY " BERE > DHEREASS MG EEEREME
HT Zlﬂ?%ﬁ}{%”z IK%T{ &) > ERE PR - iR

st FEEEEEANS » BRI - PEWJ#IB%B% R ER AT
>£°

[ElEF 1% - NFERIR A SCE SR W YN EILA » Bl 1208 —JTam
HlErseE R A F RS BA BT - BA B TRERY ALY 5
N > BV RN ILAEE e A AR AEABE DU TR P IS 2[RIy

% e > HE (R C“EBhdT (self-executing) i —Filt - EEH|FECAH self-automatic 2
73 ARSI AP T R RAL -

80 “Law-making treaty is an awkward notion. For one thing, it is questionable whether law-making has a
received meaning in the context of treaties. It refers to the substance of the norms, which would be
statutory rather than contractual. In the words of Sir Gerald Fitzmaurice: law-making treaties stipulate
integral obligations (that is, they have to be performed as such and in their entirety), and they establish a
regime towards all the world rather than towards particular parties. Such in contrast to the reciprocal or
concessionary obligations of a contract treaty, which provides for a mutual interchange of benefits
between the parties, with rights and obligations for each involving specific treatment at the hands of and
towards each of the others individually”, Catherine Brélmann, “Law-Making Treaties: Form and Function
in International Law”, p. 1. (Electronic copy available at: http://ssrn.com/abstract=1334266).

61 Ibid. 2, p. 42.

62 «“a treaty may not require implementing measures if it does not intend to regulate subject matter within
the jurisdiction of a state”. Ibid. 2, p. 42.

83 {5l “the prohibition of torture and genocide and its implied obligations to adopt domestic implementing
measures providing for, as an example, the criminality and punishment by adequate penalties of these
crimes on the domestic level, may be scarce examples of customary international law as a source of
obligation to adopt national (legislative) implementing measures”. Ibid. 2, p. 55.
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SFe " AN BEBITH  UE SREVH RIS HA A Tk - © FfEEE
b BHETAERIME ARy - A A RS A B PR AR A T

(review of the compatibility of domestic law with one of the selected treaties )

SER R B - P BB A SO - PRI
A A S IR A TE R R BLE TP - Hoepie s S %
DI #g -

F—  CEREEEECE S EARBTTETIDE  BEEEAS
ERFRAER > — 7 AR & A MR 55— T R TRF
&R EFEEREEAE ARSI EETT o fla1 - O
SELER R EIRE ) (55 1/2004 9%k 7 (FHPS Ry
WERIEE) (55 5/2011 SAEE) - (ZEIAVAEE ~ BRER
B SE T RO HEEY) ) © (17/2009 §fEE:) - 55 1/2004 5%%
B RETT (RN EERIM I ALY) > B3 THIENECERIE - &
EHEFINZES - " 540 oaZ & 1373 98 R IR

o friims > B A E AEHE A personal criterion: “FRAVEEEMMEAMEFIBIZERS - (B AL FTEREN
EBEERAES | - BIFRGRA R E R RIRIREN 2R B YIEAE A material criterion: “/H#
FAE A SRS TR - SZH B AN ERUB SR it AT T < SRIPR AR EH YT » AR 2= R,
INBIRAEE R - 2R https://lwww.peaceandjusticeinitiative.org/implementation-resources/dualist-
and-monist °

o fidn (EEFEFHEZEALT) 5 8 RHUE @ “B—@& T ETER AR ENR AR R EREGEN
PRECRIELT » WAEHM ELEEREET il AR EBR AR B TARAYILE ~ B ~ fTBORL B
kgt - ARG IR =N TAESFT - ARZGE TR ~ SN - EmER - BiEHA AL
fEEREE - 7

%0 54, Jorge A. F. Godinho : “FTEJUSERIRAZESRNE  RFIRERITTEN@EELIR” > CEER R A RAEF] £.510H
SE) 0 56 101-126 H o SCREEE A TRV EERAET TEIDIERY IR ALY ~ BIRESCE T EREL
HIISEILEED - T AES]  BP IR @R MR T DA B A & S 1005 ~ AEIPFTERIUYSE 32 AT
S BHRIBA R T )

®72005 4F- 5 H 22 HAM (BRREERILAIATALT) FOGEEA < 32 477 1951 47 H 28 HIEHNEL
#al o PN Z IEA U R A - oA [FIAH RAHI AT SGEA TS 1960 4 10 H 29 HAY (B
JEAERD) 5B 44 BA 5 T EE N R IAIERE it/ & 78 A SR P TR I T B A 8 A1 SR 2001
F1H 10 HE T8 CRPIRRITTEE A ) 54N -

%8 2003 4 5 A 21 H HANFLHE A= 4HAR (EEZERIfEZLA4Y) > 2006 4 3 H 29 HFE -

092001 4 2 H 23 HM (B & EIER IR IR AIRGERBREE MRS tHEEY) A 4T) (1988 4F 12 H 20 HET
ReEtgn ) o

ORI E B EHN O ERP R R TR BT AN RS ES - IRE (EAE) HEr “—EW
f AT BfTI0A - BESIERLER S HIVERT - BRAYINIZE RGBT ERAVAE T
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71

7

N

73

74

&5 6/2016 SREBRET BRI THIE - 1 AR T S
PR £ 0E - B IRF eV RRC i RS BRI LR E &
YT EZHVEERE - B - {FE B R A R WP IR AR T RATENA
TRV AR - BRI @A 1 SR AR A &

A 72

~. ©
J0N

B BEABIGEACE IR TR & BUF S A BRI - B SR
EHEGHERE > —Hils o ZHERREEEA BT
MBI THYRT R - B2 - AnSRIR A NERARTRE - HETE B 5
EORHYIRNEE - (NIE - PR (RERESF S TBIRESCERYA
) (2B 412002 575 ) (F Ryl sy BRIk - AR B
ESCE R BT U A P IR RES SRR - R T
Bt B E G IO ARIIILE W RN S 27T
SRR E BT OAE SRR AR S — B
IR PR R R B [E P ok o Camy & R & -

SAFVRE R TEE AT  BFIRF&ET DS - EFEE A ER R ENERHER (O4UE 1% HAR
AL - ANEYEE 12 {6 - ZEIEBRRHERIRRA - AKYEE 32 - 33 {6k - BREEVEE) - 18F] - A% 17 - 22 &
%) FIESF > ALAAEAE R EAER - Rt > sZI0AR I —EEE ~ PHE R A ERRRY o B4
BN PR LR RN EELS TARELEE R AL A AR EER AN IR > MZEEEHNE > iRE
FIRBRTTE R EREER  WHERE RS - &g 0 % AFESIIHENENAER » iR
HEEAAFEAILE -
B2 G 1373 SUEEK - AR S B BIVATLA DT AT R RS I A A B RPN B
FEMfEH LA - 2001 4F 10 H 24 H > EFIRE AR SR L g@EE 1373 98058 > ] 2016
8 HFFEMEMES 6/2016 SR04 - FEEFHT 15 4F -
APVRFE TR = SCE R A VOE AT © 3% (identifying )1522( designating ) » J#45( Freezing )
FIZE1E (prohibitions ) &+ o JAFIFFIEES 6/2016 9 AEGE TENEHHEIANE » FEFRFAE
(due process ) : FIfERR % (Delisting ) FIfi#EfR 4% (unfreezing ) » HUfS H45 & 4= (aaccces to Frozen
funds) - EIRFESCLITEIEN  RBEZEY  HETHEENRES] -
ILERSR RN — eI AR 1) ARIRE - RN ORIV AR E IR ~ TheE -~ A& - 2) ¥
SRR | BB A S E LR SETEEEN A A X HEIREE O PHERE N B T
BNER AR R TIEE - 5940 BHET. T E—MEEA (B #EENEECSEHRES CRFTE]
TTEEAR) Az HRERAEFEE A RIS 252 B SCE LI FIAR AR ERAH E
FRBECENENERERE AR - HEPUAE R SEK © BUF &SI HERHEE A
RAIEE - S9R A » TEIEREE - (ERERT © RIGECH VAR AR R - BA S FTEERT
= H B TAE -
i (I EREERGT) (5 537 &) 56 3k - TTBIRE AT ILBI DI TATREEAITE R - AT
TG TR MBI S TR EAERISIRIZART S (RIEGRGT) 55 3Q)GRATETIHMN R = FIET
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F= 0 MTERAER AL BE R 3H 32 \NEBYERZRY
AyshEm A di% (concluding recommendation ) » FREVILERCE -
BFEEAE 2 TENEN < 8 —BIIDASBUUAR:  TEERC
BYT AEANIFRE  BAEAETEE - SR EAVEE - B
B Ry BRI ¢ %L (58 9/1999 HAMREE 38 {5k ) EIA4HARAM =
" 212016 SRAE (TADIRITERERSE) - °

VU ~ FeID AR BIEAY IR ERE Ry BlE REVE]
R - AR SEREy Ry » H— EIE A - sl A LRI TaY
R B ARG TILE » /68 N BRI EREIETTT R e /Al
¢ (nullum crimen sine lege, nulla poenasine lege ) - [Hit » BdE
TLAEFEYAZ F REITE AP TR G A R B0 1T S A s A A I
EERERVEERE - 5120 - Fo & (il A2 £ SRR i E B EIR A&
&) 7Y (TEPG R 28 EERIUSRE) » BCERANTENT ~ 2R A0
ROBHGE N R & im 2 B T R el = » 7 &0 3P
(FH[7 prevention » {7z protection - f&2% prosecution ) & ZHY
(FTEARE ACIE3E) (55 6/2008 57747 ) -

Bl % - AP TR Rlic & BIPRASCE RV FERAL T — 25000k - Y EE
T AT R e A A REY > H P E R AR A R TR > A S ] ]

PREIATERZE D TITHR R EGRTEGH (ATTEREEEITERERNVER) - BROIE T
AERETILABY - EBRZHROHIE TER B B — BRI EHE -

EPSUEABTEERE - 1EI0AS £ N EREFEEEIILIREN B —F A hEF AR R
okl - S HA LI - fORR AERARE T - ERVESANRER (A REFNEBCE
FERIAET) 55 11 RAUERY L5 -

" NHEHZEESE 107 EE SRR P EPRF T TR SRR R (20133 H 11 HE
28 1) CCPR/C/CHN-MAC/CO/1,C,10, “rit BlAF T MELESE TR ERTT > il LR RS
% 58 Ry 2 FE TR A ARFES ARG E - M0 T BURPI5UE 2 B R R B AR AR A T TR
gt o 7 KK~ AL GNCUERENZ A G - BT B (Bt B & A R T) 28 ICE M A4S
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8 “Although the implementation of international law could be entrusted to multiple organs of the state, the
interest of scholars has been selective and primarily focused on the activities of national courts, in
particular in the way they apply international law”. Ibid., p. 2-3.

g - ARESEHZEE (Human Rights Committee ) &4 &YEIET (LA RMEFIRIBUAHEF]EINE
NI, BB FIES | AKIHVEIRAYEE R © B4 80 FEARUE - ZE WA EK & BIVVH R %
DNIWABINEZ T > REREMEIR ARG EREES [BIH] 5 182 Z B GBIIAZE R ITamEI 50
TR AN EIRUE FIRERIRIE RO - MBARCOERESIE AR RS | (MRS ik ZEER
ERIEZ AYINER GWABINE - Z AT SRR BRI LZ AR T S8
S EFAD AR | - [FNZ B GEORZ AL E SN E L - SUBWAE LD » ERALIHTHY
L g A - 27 2004 £ 3 F 29 15 2187 Rg#misHy \EFEHF LR G 31 5 —RIEE
R ZEEIET > SNERPTTEAFZ N E TR A RS AR (ALY) FrRsRrfEr] -
Hep B« BT (Q8)) -~ BREDEESEHMAENE - SUEETEINERE (Q48) 5
HERE” o S5 REREEE & 2010 4F 3 H 21 HEBEH (FEFTABIREEEUE « H& KoULREFE
#H) 55 40012 SRAGE - “FEMEENR T (A0 ~ & ROUBREFIBIRR A4T) sl TR rE A DB P A
BRI TR - A E A" (A/HRC/RES/40/12) -

80 “on the one hand, setting up a legislative framework aimed at preventing and punishing ill-treatment by
private individuals and, on the other hand, when aware of an imminent risk of ill-treatment of an identified
individual or when ill-treatment has already occurred, to apply the relevant laws in practice, thus affording
protection to the victims and punishing those responsible for ill-treatment”. Ibid. 2, p. 89.
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87 «“Domestic Courts in International Law: The International Judicial Function of National Courts”, 34 Loy.
L.A. Int'l & Comp. L. Rev. 133 (2011). Available at: http://digitalcommons.Imu.edu/ilr/vol34/iss1/7, p.
138-139.

8 “Horizontal treaty provisions regulate relations between states; vertical provisions regulate relations

between states and private parties; and transnational provisions regulate relations among private parties

that cut across national boundaries. Domestic courts are rarely invited to apply horizontal treaty
provisions. However, private parties frequently seek access to domestic courts to vindicate rights that
arise from vertical and/or transnational treaty provisions”, David Sloss, “Treaty Enforcement in Domestic

Courts: A Comparative Analysis”. (Electronic copy available at: http://ssrn.com/abstract=1326711)

“Insofar as treaties create private rights without granting private parties access to international tribunals,

the effective enforcement of transnational and vertical treaty provisions may depend on the willingness

of domestic courts to enforce treaty-based rights on behalf of private parties”. Ibid., p. 83.
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BEBERES| - BNDEABREAGEOAE P E S E RS |
BRGRIAYIFD -

B BRERVES (supremacy)  AMEMARVIREY » HAHR & “iEk
Br&y” - B K AERGEE AN —EH+ : “1E
Fitzmaurice FflTaBH » &AL S EA HREE—(E 80 -
S EF IR AR RGBS ARG — G+ AN ER
L ERGRIREINIBIT 5 25 TAHER ALY B R ERE R RG] -
AEPVRH ARG 4 AFE T 180G Pre ARERVEE S A (0 - R
PAElER1R > 43 ERE LI TR F R 5 A BUN— T
i SR EPAIREE - ERM TR EAREE ST AEALY
FURASE - SR HEENER e RIREEE “oHE L
FEAE o7 i 2003 4F ~ 2004 FHAROERT  AAFARTEIE (i
EEEAREE) TEHEHE » BlHh4uAlT (55 258/2004 #HHE )
125 808 ~ g SRR ALY 55 T/ LU A AR E B HB
HEH T R Ry - TEAE A/ MR B T SO T A 38 A RS &)

% Tzanakopoulos #7528 s » R —Jcsk —JC » BR A BN A BB PR A — 2% ( consistent
interpretation) - 2 E]ARK B E FH R PR AR EEASK o L HE 7 > 55 8 H (ssrn-id1685218) -

9 “In the terminology of Fitzmaurice, law-making treaties are a sub-category of inherent treaties. The
commentary mentions human rights treaties as an example of law-making treaties; maritime regimes as
an example of system creating treaties; and ILO conventions as one example of standard setting treaties”.
Ibid. 60, p. 5.

¥ CSHPT (R ROREE ) AR E TR PR —— DR TR IR S (R R Ryl R E  (“—

BRI b7E) 2016 455 1 H (4855 27 1) 55 105-111 F -

L E3¥E 3 5 3 H : “domestic courts can set in motion a ‘diffuse review of compatibility’ between

domestic legal acts and international human rights treaties. This term makes reference to the review

carried out by domestic courts concerning the conformity with human rights treaties; it is usually called

95

a ‘review of conventionality” ”. 1bid. 3, p. 3.
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% < <harmonising interpretation’ of the domestic norm with the international provisions”. Ibid. 3, p. 35.
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10 BREE A\ HEARE 2006 AFEBRYA A HAGUE M 2 AREFIB) an ek OEEHEE". (hitp://www.echr.
coe.int)
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“Ry Time CA%Y) BVE0K - HHIRMRAEY Y s EOR D@ @ oA - 5 2 » FEETE
W A ELEIEHIE R ENRE T A R E i A4 ) AT RER I » SLEROE TRt E 02y -
BRI A REBUGTER] - — el R ¥HRREIT Rfe i AR 2 1Y - S NEREAE - A S
8B ~ G SOBRER I F AR SAVBUE - fEm I S SRS - SRR (A47) AR
TEBIEE  ERENEIEE AN EE AL -

ZEFULHBERTR > (O4)) BVEFEIRRTLIERT - 7255 3 9F—MMEE R (1990) o »
ZEGWUIRS L 75 3k ~ 55 7 FRE—EE B - 55 8 ik ~ 55 10 RSB =30 ~ 55 13 (R —IHSE —
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102 Anthea Roberts, “Comparative International Law? Role of National Courts in Creating and Enforcing
linternational Law”, (ICLQ vol. 60, January 2011, pp. 57-92), Cambridge Journals : “This duality of
national court decisions—representing evidence of State practice and a subsidiary means of determining
international law—is unique in the doctrine of sources.”
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EEEAED [BIR ARERGOFVEREN A B ] 4 > SREL 7 RHE SR[El R Ra e » ™ H]
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104 “Even when not incorporated or transposed, international norms may operate domestically through the
application of a presumption of conformity of domestic law with international obligations incumbent on
the State, which then requires that domestic law be construed consistently with international law if at all
possible (consistent interpretation)”. Ibid. 80, p. 143.

105 Gerrit Betlem and André Nollkaemper, “Giving Effect to Public International Law and European
Community Law before Domestic Courts: A Comparative Analysis of the Practice of Consistent
Interpretation”, EJIL (2003), Vol. 14, No. 3, pp. 576-577. “Since it is primarily a rule of national law that
is applied and the courts accordingly do not usurp any legislative powers, the requirement of specificity
is not decisive”, “in the absence of such transposition — the problem situation — and where there is some
discrepancy between the wording of the rule and the implementing legislation, the application of supra-
national law does call for a certain judicial creativity”.
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